
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

WINSTON-SALEM DIVISION 
 
 
In re:  
 
MOUNTAINSIDE COAL COMPANY, 
INC. 
 
Debtor. 

) 
) 
) 
) 
) 
) 
) 

 
 
 

Case No. 24-50161 
 

Chapter 11 

          ) 
 
In re:  
 
TRIPLE 7 COMMODITIES, INC. 
 
Debtor. 

) 
) 
) 
) 
) 
) 

 
 

Case No. 24-50162 
 

Chapter 11 

 
 
MOTION TO (I) TRANSFER VENUE, OR (II) ALTERNATIVELY, APPOINT 

A CHAPTER 11 TRUSTEE OR CONVERT THE CASE TO CHAPTER 7 
 
 The U.S. Bankruptcy Administrator (the “BA”), under 28 U.S.C. §§ 1406, 

1408 and 1412, moves the Court to transfer the venue of this case to the Eastern 

District of Kentucky, or alternatively, to appoint a chapter 11 trustee under 11 

U.S.C. § 1104 or convert the case to chapter 7 under 11 U.S.C. § 1112(b). In support 

of this request, the BA states as follows:  

SUMMARY 

The corporate debtors filed these bankruptcy cases without counsel, contrary 

to well-established federal law and this Court’s Local Rule 1002-1(b).  The 

customary remedy in such circumstances is dismissal.  However, there are credible 

allegations of mismanagement, fraudulent transfers, and continuing depletion of 

assets by the debtors.  Dismissal of the case may only aid efforts to hinder and delay 



creditors.  Additionally, there appear to be many varied creditors with claims 

totaling millions of dollars.  Certain unsecured creditors have asserted that the 

debtor’s coal washing plant could be reopened and operated at a profit.  The 

appointment of a chapter 11 trustee or conversion of these cases to chapter 7 would 

better serve the interests of creditors.   

That said, the debtors’ businesses and assets are in Kentucky and West 

Virginia. The limited information available suggests that venue in this district is 

improper.  Decisions about the future of these cases should be made in a proper 

venue, and venue should be transferred to the Eastern District of Kentucky.   

BACKGROUND 

1. The Court has jurisdiction over this case under 28 U.S.C. § 1334. 

Under 28 U.S.C. § 157(a), the United States District Court for the Middle District of 

North Carolina has referred these cases to this Court by its Local Rule 83.11. This 

matter constitutes a core proceeding under 28 U.S.C. § 157(b)(2). 

2. The debtors filed voluntary petitions under chapter 11 on March 1, 

2024. Both debtors are corporations, and the cases were filed pro se by Damian 

Caldwell.  It is well established, as set forth in this Court’s show cause orders, that 

businesses can not represent themselves in bankruptcy cases.  

3. The petitions for both Mountainside Coal Company, Inc. 

(“Mountainside”) and Triple 7 Commodities Inc. (“Triple 7”) indicate that the 

principal place of business for each debtor is 313 Ashford Court, Winston-Salem, NC 

27103.  However, Forsyth County tax records suggest this is residential property in 



Damian Caldwell’s name.1  As discussed below, the weight of available evidence 

suggests that the principal place of business for each debtor is not in North 

Carolina.   

4. Mountainside is a Tennessee corporation formed in 1982, according to 

the Tennessee Secretary of State’s website.2 Mountainside’s petition indicates that 

its principal assets are at 5540 Hwy 1809, Barbourville, KY 40906.  This address is 

also listed as Mountainside’s principal office with the Tennessee Secretary of State.  

5. Triple 7 is a West Virginia corporation formed in 2016, according to the 

West Virginia Secretary of State’s website.3 Triple 7’s petition indicates that its 

principal assets are at 1969 Yeshua Acres Road, Welch, NC 24801.   However, this 

must be a typo. There is no Welch, NC, and 24801 is the zip code for Welch, WV.    

Additionally, Triple 7 filings with the U.S. Securities and Exchange Commission in 

2020 identify its principal place of business as 1969 Yeshua Acres Road, Welch, WV 

24801.4   

6. There is conflicting information regarding Triple 7’s principal place of 

business.  According to the Kentucky Secretary of State’s website, Triple 7’s 

principal office is located at 5540 KY 1890, Barbourville, KY 40906.  However, as 

discussed above, the debtor’s SEC filings place the debtor’s principal place of 

business in West Virginia.   

 
1 https://lrcpwa.ncptscloud.com/forsyth/PropertySummary.aspx?REID=6803598516000 (last accessed March 6, 2024).  
2 https://tnbear.tn.gov/Ecommerce/FilingDetail.aspx?CN=091152103195003035127192222114136035008116240112 
(last accessed March 6, 2024). 
3 https://apps.sos.wv.gov/business/corporations/organization.aspx?org=358105 (last accessed March 6, 2024). 
4 https://www.sec.gov/Archives/edgar/data/1785755/000149315220003215/xslFormDX01/primary_doc.xml (last 
accessed March 6, 2024). 

https://lrcpwa.ncptscloud.com/forsyth/PropertySummary.aspx?REID=6803598516000
https://tnbear.tn.gov/Ecommerce/FilingDetail.aspx?CN=091152103195003035127192222114136035008116240112
https://apps.sos.wv.gov/business/corporations/organization.aspx?org=358105
https://www.sec.gov/Archives/edgar/data/1785755/000149315220003215/xslFormDX01/primary_doc.xml


7. Further conflict can be found in the West Virginia Secretary of State’s 

records, which identify Triple 7’s principal place of business as 313 Ashford Court, 

Winston-Salem, NC 27103.  But a search of the North Carolina Secretary of State’s 

website reveals no records for either Triple 7 or Mountainside.   See Exhibit A.  

8. In August 2023, a group of creditors (the “Spoltore Creditors”) filed suit 

against the debtors, Damian Caldwell, and an entity called GME Mining & 

Reclamation Inc., in the U.S. District Court for the Eastern District of Kentucky, 

Case No. 6:23-cv-00143-REW-HAI.  In January, 2024, the plaintiffs filed the 

attached motion to appoint a receiver, alleging, inter alia, that (i) the debtors had 

multiple creditors, including various default judgments, totaling millions of dollars, 

(ii) the debtors had “siphon[ed] assets out of Triple 7” and transferred money to 

Damian Caldwell or entities he controlled, and (iii) that Mountainside’s coal wash 

plant “has been sitting idle for months due to mismanagement.”  A copy of the 

motion, with support exhibits and affidavits, is attached as Exhibit B.     

9. The Spoltare Creditors’ motion alleges that “nearby coal mines had 

already ceased washing their coal with [Mountainside] because it was 

misrepresenting ash content,” and that in November 2023, the Kentucky 

Department of Natural Resources “revoked [Mountainside’s] permit for operating 

the plant due to numerous violations and imposed a series of fines.” Id. at p. 8.   

10. The Spoltare Creditors, who appear to be largely or entirely unsecured 

creditors, argued that “there remains a demand in the marketplace for washed coal, 

and this plant remains a fully operational facility which could be brought back 



online in short order.”  Id.  They argued that the plant could be reopened and 

operated profitably for the benefit of creditors.  Id. at pp. 8-9. These allegations are 

supported by various exhibits submitted in connection with the motion, including 

the declarations of Myron McCoy and Edward Brantley.   

11. At the time of the filing of this bankruptcy case, there was another 

motion for the appointment of a receiver for Mountainside pending in Kentucky 

state court, brought by a secured creditor.  It asserts, inter alia, (i) many varied 

financial defaults to the secured creditor and other creditors, (ii) that Mountainside 

had failed to provide financial and operational information about its business, (iii) 

that Mountainside has no casualty or liability insurance for its coal washing plant, 

and (iv) that Mountainside had its operating permits terminated by the Kentucky 

Department of Natural Resources.  A copy of the motion, together with supporting 

affidavits, and a supporting pleading filed by another secured creditor, are attached 

as Exhibit C.  

ARGUMENT 

 Although the customary response to a pro se business case is dismissal, this 

case presents unique facts.  There appear to be meaningful assets, and various 

secured and unsecured creditors owed millions.  There are credible allegations of 

mismanagement and fraudulent transfers.  Two different receivership motions were 

pending as of the petition date, and at least some creditors believe operations 

should be resumed to maximize value.  Under these circumstances, dismissal may 

only further delay creditors.  Based upon the limited facts currently available, it 



appears the appointment of a chapter 11 trustee – who could investigate the facts 

and determine the best course of action – would be preferable to dismissal.   

That said, it appears that this district is an improper venue for these cases.  

This Court should transfer venue to the Eastern District of Kentucky, where the 

future of these cases can be decided.  

I. The Court should transfer venue of these cases to the 
Eastern District of Kentucky.  
 

Under 28 U.S.C. § 1408(1), a bankruptcy case may be filed in the district of 

the debtor’s “domicile, residence, principal place of business in the United States, or 

principal assets in the United States” during the 180 days pre-petition (or longest 

portion of such 180-day period).  A corporate debtor’s “principal place of business” is 

“where the corporation’s officers direct, control, and coordinate the corporation’s 

activities.” Hertz Corp. v. Friend, 559 U.S. 77, 92-93, 130 S. Ct. 1181, 1192 (2010).  

A bankruptcy case can also be commenced in the district where the case of an 

affiliate is already pending. 28 U.S.C § 1408(2).  

“[T]he venue requirements of 28 U.S.C. § 1408 are mandatory, not optional.” 

In re Zagaroli, 2018 Bankr. LEXIS 2117, at *2 (Bankr. M.D.N.C. July 18, 2018). 

When a bankruptcy case is filed in an improper venue, the court “shall dismiss, or if 

it be in the interest of justice, transfer such case” to an appropriate district.  28 

U.S.C. § 1406(a); see also Fed. R. Bank. P. 1014(a)(2). Transfer is generally favored 

over dismissal.  See, e.g., In re Allen, 2022 Bankr. LEXIS 922, at *4-5 (Bankr. 

M.D.N.C. Feb. 10, 2022) (collecting cases).  

The available evidence is admittedly sparse.  However, it suggests 



Mountainside is a Tennessee corporation with its principal place of business and its 

principal assets in the Eastern District of Kentucky. It suggests that Triple 7 is a 

West Virginia corporation, with its principal place of business in West Virginia or 

Kentucky, and its principal assets in West Virginia.   

The debtors’ schedules state that their principal place of business is in North 

Carolina, but the available evidence suggests otherwise.  First, the address provided 

is Damian Caldwell’s personal residence.  Second, to transact business within North 

Carolina, a corporation must obtain a certificate of authority from the North 

Carolina Secretary of State. N.C. Gen. Stat. § 55-15-01.  Neither debtor has done so.  

Third, the debtors’ assets and operations are not located in North Carolina.  These 

factors support a conclusion that the debtors’ principal places of business were not 

in North Carolina, despite the statements in the pro se petitions.   Moreover, even 

Mr. Caldwell’s residence was the debtors’ principal place of business, this Court 

could still transfer venue “in the interest of justice or for the convenience of the 

parties.” 28 U.S.C. § 1412.  

Therefore, venue is not proper in this district. Venue for both cases should be 

transferred to the Eastern District of Kentucky.  Venue for the Mountainside case is 

proper in the Eastern District of Kentucky, as the undisputed location of its 

principal assets.  In Triple 7’s case, venue is proper in the Eastern District of 

Kentucky – at minimum5 – as an affiliate of Mountainside.   

II. Alternatively, if the Court declines to transfer venue, it 
should appoint a chapter 11 trustee or convert the cases to 

 
5 As noted above, the records of the Kentucky Secretary of State identify Triple 7’s principal place of business in 
Barbourville, KY. 



chapter 7.  
 

If this Court concludes that the limited available evidence is insufficient to 

support a venue transfer, the Court should appoint a chapter 11 trustee or convert 

the cases to chapter 7.  Although dismissal of pro se business cases is customary, a 

bankruptcy court’s hands are not tied when the facts suggest an alternative 

approach is in the best interests of creditors. See, e.g., In re Sara’s Nails LLC, 2024 

WL 665960 (Bankr. W.D. Mich. February 16, 2024) (converting rather than 

dismissing a pro se business case, which gave the court “a whiff of something 

irregular” and “perhaps implicat[ed] chapter 5 scrutiny of prepetition transfers”). 

Dismissal is certainly permissible due to the corporate debtors’ lack of counsel, but 

would risk creating further delay for creditors.   

Here, a chapter 11 trustee should be appointed to investigate the facts and 

determine the best course of action, including whether operations are feasible and 

advisable. A bankruptcy court “shall” appoint a chapter 11 trustee “for cause, 

including fraud, dishonesty, incompetence, or gross mismanagement of the affairs of 

the debtor by current management . . . or . . . if such appointment is in the interests 

of creditors, any equity security holders, and other interests of the estate.” 11 U.S.C. 

§ 1104(a).  The Code’s examples of “cause” are non-exclusive. In re Marvel Entm't 

Grp., 140 F.3d 463, 472 (3d Cir. 1998) (“the language of § 1104(a)(1) does not 

promulgate an exclusive list of causes for which a trustee must be appointed”).  

Although there is reason to suspect fraud or gross mismanagement may have 

occurred here, cause exists for a simpler reason.  The corporate debtors lack counsel 



and cannot represent themselves.  As such, it is impossible for them to proceed as 

debtors-in-possession.  Therefore, cause exists to appoint a chapter 11 trustee under 

section 1104(a).  

Lastly, if this Court declines to appoint a chapter 11 trustee, it should 

convert the case to chapter 7.  “[T]he court shall convert a case under this chapter to 

a case under chapter 7 or dismiss a case under this chapter, whichever is in the best 

interests of creditors and the estate, for cause unless the court determines that the 

appointment under section 1104(a) of a trustee or an examiner is in the best 

interests of creditors and the estate.”  11 U.S.C. § 1112(b)(1).  Conversion would be 

preferrable to dismissal given the allegations of fraudulent transfers and the 

landscape of competing claims against the debtors and their assets.  

THEREFORE, the BA requests that the Court enter an order: 

1. Transferring venue of these cases to the Eastern District of Kentucky; 

and 

2. Alternatively, appointing a chapter 11 trustee;  

3. Alternatively, converting the case to chapter 7; and  

4. Granting such other relief as the Court deems proper.  

Respectfully submitted on March 7, 2024. 

 
JOHN PAUL H. COURNOYER 
U.S. BANKRUPTCY ADMINISTRATOR 
 

 By:  /s/ John Paul H. Cournoyer 
 John Paul H. Cournoyer 
 Bankruptcy Administrator 
 State Bar No. 42224 



 101 S. Edgeworth Street 
 Greensboro, NC 27401  
 Telephone: (336) 358-4176 

jp_cournoyer@ncmba.uscourts.gov 
 

  



CERTIFICATE OF SERVICE 

This is to certify that, on this date, the foregoing Motion to (I) Transfer 
Venue, or (II) Alternatively, Appoint a Chapter 11 Trustee or Convert the Case to 
Chapter 7, together with the attached exhibits, was served upon the following 
parties or counsel by depositing a copy in the United States mail, first class, 
postage prepaid, addressed as follows: 

SERVED BY US MAIL 

Mountainside Coal Company Inc. 
Attn: Damian Caldwell 
313 Ashford Court 
Winston-Salem, NC 27103 

Mountainside Coal Company, Inc. 
Attn: Officer or Managing Agent 
5540 Hwy 1809 
Barbourville, KY 40906 

Triple 7 Commodities Inc.  
Attn: Damian Caldwell 
313 Ashford Court 
Winston-Salem, NC 27103 

Triple 7 Commodities Inc.  
Attn: Officer or Managing Agent 
1969 Yeshua Acres Road 
Welch, WV 24801 

Dated: March 6, 2024 

/s/ Traci D. Galloway 
Bankruptcy Paralegal 



Exhibit A 
 

 
Search results for “Triple 7 Commodities Inc.” from the N.C. Secretary of State’s 
website, https://www.sosnc.gov/online_services/search/ (last accessed March 5,  
2024).  
 
 

 
Search results for “Mountainside Coal Company Inc.” from the N.C. Secretary of 
State’s website, https://www.sosnc.gov/online_services/search/ (last accessed March 
5, 2024).  
  

https://www.sosnc.gov/online_services/search/
https://www.sosnc.gov/online_services/search/


Exhibit B 
  



UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF KENTUCKY 

 
THEODORE M. SPOLTORE; THEODORE Case No.: 6:23-cv-00143-REW-HAI 
M. SPOLTORE LIVING TRUST; DR.  
JEFFREY EDWIN MIDDELDORF; 
SUSAN KATHLEEN MIDDELDORF,  
TRUSTEE; SUSAN K. MIDDELDORF 
TRUST DATED APRIL 23, 1996;  
DR. RICHARD LEVY; DR. DAVID J.    
ESPOSITO; DR. RODRIGO R. SANTOS; 
TOM DUNNE; and DR. GEORGE J. 
DOUTHIT, JR., 
 
 Plaintiffs, 
 
v. 
 
TRIPLE 7 COMMODITIES, INC.; GME 
MINING & RECLAMATION INC.; 
MOUNTAINSIDE COAL CO., INC. and 
DAMIAN A. CALDWELL, 
 
 Defendants. 
 

PLAINTIFFS’ MOTION FOR APPOINTMENT OF RECEIVER   

Plaintiffs, Theodore M. Spoltore, the Theodore M. Spoltore Living Trust, Dr. Jeffrey 

Edwin Middeldorf, Susan Kathleen Middeldorf, Trustee, The Susan K. Middeldorf Trust dated 

April 23, 1996, Dr. Richard Levy, Dr. David J. Esposito, Dr. Rodrigo R. Santo, Tom Dunne, and 

Dr. George J. Douthit, Jr. (collectively, “Plaintiffs”), by and through their undersigned counsel, 

Tucker Arensberg, P.C., move the Court to appoint Sanford M. Simon as receiver to take control 

of and oversee the operations of Defendants Triple 7 Commodities, Inc. and Mountainside Coal 

Co., Inc. (collectively, “Defendants”). Mr. Simon’s qualifications and experience are provided 

herewith at Exhibit A. 

As set forth more fully in Plaintiff’s Complaint and accompanying Memorandum in 

Support of this Motion, which are incorporated herein by reference, Plaintiffs invested 
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approximately $2 million in Defendants’ coal business since 2019 based on misrepresentations 

made by Defendant Damian A. Caldwell (“Caldwell”), their President and Director. However, 

rather than use the monies and assets of Defendants to repay Plaintiffs’ loans, Caldwell instead 

transferred them to himself or other entities he owns or controls for his own personal benefit and 

gain.  

On August 4, 2023, Plaintiffs accordingly commenced this action against Caldwell and 

Defendants asserting claims under, among other things, the Kentucky Uniform Voidable 

Transactions Act (“UVTA”), KRS § 378A.005, et seq. Both Federal Rule 66 and Section 7 of the 

UVTA specifically authorize the appointment of a receiver in situations where, like here, existing 

management’s continuing control over the businesses will result in further harm to the value and 

assets of the businesses to the detriment of creditors and investors and ultimately, to the point the 

businesses no longer remain viable. KRS § 378A.070.  

Indeed, in this case, unless Caldwell is replaced by a receiver, he will continue to waste the 

assets of Defendants to Plaintiffs’ detriment. Accordingly, it is necessary to appoint a receiver to 

take control of the businesses and assets and protect them from destruction and waste pending the 

outcome of this action.  

WHEREFORE, Plaintiffs respectfully request that this Honorable Court enter the attached 

Order appointing Sanford M. Simon receiver over Defendants, together with such other and further 

relief as this Court deems appropriate.  

    
  

Case: 6:23-cv-00143-REW-HAI   Doc #: 51   Filed: 01/30/24   Page: 2 of 3 - Page ID#: 365



  
 

   Respectfully submitted, 
 
    /s/ Michael W. McClain    
   Michael W. McClain, Esq. 
   GOLDBERG SIMPSON LLC 
   Norton Commons 
   9301 Dayflower Street 
   Prospect, KY  40059 
   Tel: 502.589-4400 
   Fax: 502.410.0428 
   mmcclain@goldbergsimpson.com 
    
   -and- 
 
   Michael A. Shiner, Esq. (pro hac vice) 
   mshiner@tuckerlaw.com 
   Beverly Weiss Manne, Esq. (pro hac vice) 
   bmanne@tuckerlaw.com 
   Maribeth Thomas, Esq. (pro hac vice) 
   mthomas@tuckerlaw.com 
   Daniel R. Michelmore, Esq. (pro hac vice) 
   dmichelmore@tuckerlaw.com  
   TUCKER ARENSBERG, P.C. 
   1500 One PPG Place 
   Pittsburgh, PA  15222 
   Tel: 412.566.1212 
   Fax: 412.594.5619 
 
   Counsel for Plaintiffs 

 
CERTIFICATE OF SERVICE  

 
 The undersigned hereby certifies that, on the 30th day of January, 2024, I served or caused 
to be served a true and correct copy of the Plaintiffs’ Motion for Appointment of Receiver upon 
all parties in interest via the Court’s CM/ECF electronic notification system. 
 
 
    /s/ Michael W. McClain    
   Michael W. McClain, Esq. 
   GOLDBERG SIMPSON LLC 
   Norton Commons 
   9301 Dayflower Street 
   Prospect, KY  40059 
   Tel: 502.589-4400 
   Fax: 502.410.0428 
   mmcclain@goldbergsimpson.com 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF KENTUCKY 

 
THEODORE M. SPOLTORE; THEODORE Case No.: 6:23-cv-00143-REW-HAI 
M. SPOLTORE LIVING TRUST; DR.  
JEFFREY EDWIN MIDDELDORF; 
SUSAN KATHLEEN MIDDELDORF,  
TRUSTEE; SUSAN K. MIDDELDORF 
TRUST DATED APRIL 23, 1996;  
DR. RICHARD LEVY; DR. DAVID J.    
ESPOSITO; DR. RODRIGO R. SANTOS; 
TOM DUNNE; and DR. GEORGE J. 
DOUTHIT, JR., 
 
 Plaintiffs, 
 
v. 
 
TRIPLE 7 COMMODITIES, INC.; GME 
MINING & RECLAMATION INC.; 
MOUNTAINSIDE COAL CO., INC. and 
DAMIAN A. CALDWELL, 
 
 Defendants. 
 

MEMORANDUM IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR APPOINTMENT OF RECEIVER 

 
 Plaintiffs Theodore M. Spoltore, the Theodore M. Spoltore Living Trust, Dr. Jeffrey Edwin 

Middeldorf, Susan Kathleen Middeldorf, Trustee, The Susan K. Middeldorf Trust dated April 23, 

1996, Dr. Richard Levy, Dr. David J. Esposito, Dr. Rodrigo R. Santo, Tom Dunne, and Dr. George 

J. Douthit, Jr. (collectively, “Plaintiffs”), file this Brief in Support of their Motion for Appointment 

of Receiver, seeking the appointment of a receiver for the businesses of Triple 7 Commodities, 

Inc. (“Triple 7”) and Mountainside Coal Co., Inc. (“MCC”) (collectively, “Defendants”), 

including the operations, personal property, books, and records related to those entities’ respective 

businesses.  
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I. FACTUAL BACKGROUND 

 Plaintiffs are individuals or trusts that lent over two (2) million dollars in the aggregate to 

some or all of the Defendants beginning in 2019. [Compl., Doc. No. 1 at ¶ 127]. The Defendants 

are owned, controlled and/or operated by Defendant Damian A. Caldwell (“Caldwell”). [Id. at ¶ 

17]. 

 Defendants Triple 7 and Caldwell initially communicated with certain of the Plaintiffs to 

induce them to lend funds through factoring agreements and promissory notes with Triple 7 with 

promises of a good rate of return and to make payments on stated dates.  [Id. at ¶ 18]. As a result 

of the representations and promises of Defendants, each Plaintiff lent to or invested money in or 

provided goods or services to Triple 7 as detailed in the Complaint, which is incorporated herein 

by reference. [Id. at ¶ 19]. As security for the obligations, each of the Plaintiffs were granted a 

security interest in certain coal and other mineral rights in West Virginia. [Id. at ¶ 29, 35, 42, 48, 

54, 60, 65, 74 79, 88, 98]. 

 During the 4 years following the funding of the loans and investments, Defendants have 

made false and misleading promises and representations to Plaintiffs while siphoning assets out of 

Triple 7 and transferring valuable assets for less than reasonably equivalent value to the other 

Defendants or insiders of the Defendants. [Id. at ¶ 20]. Specifically, Caldwell has transferred or 

caused to be transferred, to himself or other entities owned or controlled by himself, monies from 

Triple 7, thereby rendering Triple 7 incapable of repaying creditors and investors including 

Plaintiffs.  [Id. at ¶ 122]. Further, Defendants have transferred inventory consisting of coal in which 

Plaintiffs have an interest, but Defendants have not used the proceeds to repay Plaintiffs. [Id. at ¶ 

123]. 
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 When pressed for repayment of the obligations, Defendants did not repay the obligations, 

instead making false promises and representations to induce Plaintiffs to forbear from enforcing 

contractual remedies. [Id. at ¶ 119]. Accordingly, on August 4, 2023, Plaintiffs commenced this 

action against Defendants asserting claims under, among other things, the Kentucky Uniform 

Voidable Transactions Act (“UVTA”), KRS § 378A.005, et seq. 

 Plaintiffs now ask the Court to appoint a receiver under Section 7 of UVTA and Fed. R. 

Civ. P. No. 66, to take control of the Defendants’ assets to preserve them and their revenue-

producing potential until the receiver can determine the best way to marshal the assets and protect 

the rights of Plaintiffs and other creditors. KRS § 378A.070. 

II. ARGUMENT 

 Pursuant to Section 7 of the UVTA, Plaintiffs are entitled, in cases of fraudulent transfer, 

to the “appointment of a receiver to take charge of the asset transferred or of the other property of 

the transferee.” KY Rev Stat § 378A.070 (2021). The appointment of a receiver is also authorized 

by federal law. Fed. R. Civ. P. 66. In the Sixth Circuit,  

[a] district court enjoys broad equitable powers to appoint a receiver over assets 
disputed in litigation before the court. The receiver’s role, and the district court’s 
purpose in the appointment, is to safeguard the disputed assets, administer the 
property as suitable, and to assist the district court in achieving a final, equitable 
distribution of the assets if necessary. 
 

Liberte Capital Grp., LLC v. Capwill, 462 F.3d 543, 551 (6th Cir. 2006). District courts should 

consider a number of factors in deciding whether to appoint a receiver, including whether the 

property at issue is in “imminent danger of…being lost, concealed, injured, diminished in value, 

or squandered,” whether the defendant engaged in fraudulent conduct, “the inadequacy of the 

available legal remedies,” the lack of less drastic equitable remedies, and the likelihood that the 

appointment will do more good than harm. Pension Benefit Guar. Corp. v. Evans Tempcon, Inc., 
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630 Fed. Appx. 410, 414 (6th Cir. 2015). As discussed below, the balance of these factors weighs 

in favor of appointing a receiver in this case.  

 Triple 7 currently owes debts to Plaintiffs in the amount in excess of $2 million. [Compl., 

Doc. No. 1 at ¶ 127]. Currently, there are also default judgments against Triple 7 in the U.S. District 

for the Southern District of Indiana - Indianapolis Division in the amount of $767,464.75 and the 

Supreme Court of the State of New York, County of Nassau, in the amount of $77,460.00. [See 

Exhibits B and C]. In addition, a default judgment was taken against MCC in the U.S. District 

Court for the Northern District of Alabama - Jasper Division on August 18, 2023 in the amount of 

$348,876.71. [Ex. D].  

 MCC, Caldwell, and Triple 7 are also defendants in an action filed in Wake County, North 

Carolina, alleging breach of a promissory note in the amount of $357,083.40. [NC Compl., Ex. E]. 

In addition, Foreclosure proceedings have been commenced in North Carolina against Caldwell, 

both individually and in his capacity as president of MCC, Triple 7, Damian Caldwell Construction 

of the Carolinas, Inc., and Clay Laurel Mining, Inc., for default of a promissory note and deed of 

trust in the amount of $3,800,000.00. [NC Notice of Commencement of Foreclosure, Ex. F; 

Affidavit of Default, Ex. G]. MCC and Triple 7 were also recently sued in Knox County Circuit 

Court for an amount in excess of $1 million for defaulting under a series of other agreements. [KY 

Compl., Ex. H].   

Defendants likely have additional creditors, though their number, identities, and 

outstanding liabilities are unknown given Defendants’ lack of transparency. Regardless, the two 

(and only) profit and loss statements provided to investors show that MCC’s net income was only 

$113,037.49 in 2022 and $343,577.03 in 2023; meaning that Defendants cannot even repay the 

known debts, much less the unknown ones. [See Exhibits I and J]. Without full and accurate 
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reporting, it is impossible for Plaintiffs or anyone to know exactly what is going on with 

Defendants’ businesses (if anything), thereby necessitating a level of transparency only guaranteed 

through the involvement of a receiver. Furthermore, the appointment of a receiver will provide 

Plaintiffs (and perhaps other creditors as well) some stability and protection for the preservation, 

maintenance, and disposition of any assets to be used toward satisfying their judgments. 

Moreover, a receiver should be appointed because Defendants’ known limited assets are at 

risk of being lost, materially injured, and/or diminished. One of Defendants’ principal assets -- a 

coal wash plant owned by MCC -- has been sitting idle for months due to mismanagement. 

Ordinarily, MCC purchased coal from mines which it processed through the wash plant and then 

resold to customers. However, due to insufficient cash flow and excessive debt, it was unable to 

continue purchasing coal, and shuttered this facility. [Declaration of Myron McCoy, Ex. K]. By 

that time, many nearby coal mines had already ceased washing their coal with MCC because it 

was misrepresenting ash content. [Id.]. Then, in November 2023, the Kentucky Department of 

Natural Resources (“DNR”) revoked MCC’s permit for operating the plant due to numerous 

violations and imposed a series of fines. [See DNR Letter, Ex. L].  

But there remains a demand in the marketplace for washed coal, and this plant remains a 

fully operational facility which could be brought back online in short order. [McCoy Decl., Ex. 

K]. There are numerous coal producers within a 10-mile radius who would immediately use the 

plant if reopened under new management, given its proximity and the fact that the next closest 

wash facility is 40 miles away which results in significantly higher haulage fees [Id.; see also 

Declaration of Edward Brantley, Ex. M]. 

However, if Caldwell is permitted to remain in control of Defendants, this plant will simply 

continue lying dormant. Accordingly, having a receiver placed in charge of the companies provides 

Case: 6:23-cv-00143-REW-HAI   Doc #: 51-1   Filed: 01/30/24   Page: 5 of 7 - Page ID#: 371



the best remedy for reopening the plant and turning a profit so that Plaintiffs and other creditors 

can be repaid.  

Given that Caldwell completely controls the books and operations of Defendants, allowing 

the status quo to persist presents not only a danger but a likelihood that the companies will continue 

to operate at a loss or worse, become depleted to the point that they are no longer viable. It is 

therefore necessary that the Court appoint a receiver who will be answerable to this Court and 

entrusted with protecting and preserving the value, if any is left, of Defendants.  

To that end, Plaintiffs propose to the Court that Sanford M. Simon of Atlanta, Georgia, be 

appointed as receiver. Mr. Simon has substantial experience in the metals, mining, and 

manufacturing industries, and in working with and turning around distressed businesses. His resume 

is attached as Exhibit A.  

III. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request this Court grant its Motion for 

Appointment of Receiver.  

   Respectfully submitted, 
 
 
    /s/ Michael W. McClain    
   Michael W. McClain, Esq. 
   G. Michael Cain, Esq. 
   GOLDBERG SIMPSON LLC 
   Norton Commons 
   9301 Dayflower Street 
   Prospect, KY  40059 
   Tel: 502.589-4400 
   Fax: 502.410.0428 
   mmcclain@goldbergsimpson.com 
   mcain@goldbergsimpson.com 
 
   -and- 
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   Michael A. Shiner, Esq. (pro hac vice) 
   mshiner@tuckerlaw.com 
   Beverly Weiss Manne, Esq. (pro hac vice) 
   bmanne@tuckerlaw.com 
   Maribeth Thomas, Esq. (pro hac vice) 
   mthomas@tuckerlaw.com 
   Daniel R. Michelmore, Esq. (pro hac vice) 
   dmichelmore@tuckerlaw.com  
   TUCKER ARENSBERG, P.C. 
   1500 One PPG Place 
   Pittsburgh, PA  15222 
   Tel: 412.566.1212 
   Fax: 412.594.5619 
 
   Counsel for Plaintiffs 
 

CERTIFICATE OF SERVICE  
 

 The undersigned hereby certifies that, on the 30th day of January, 2024, I served or caused 
to be served a true and correct copy of the Plaintiffs’ Motion for Appointment of Receiver upon 
all parties in interest via the Court’s CM/ECF electronic notification system. 
 
 
   /s/ Michael W. McClain    
   Michael W. McClain, Esq. 
   GOLDBERG SIMPSON LLC 
   Norton Commons 
   9301 Dayflower Street 
   Prospect, KY  40059 
   Tel: 502.589-4400 
   Fax: 502.410.0428 
   mmcclain@goldbergsimpson.com 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF KENTUCKY 

 
THEODORE M. SPOLTORE; THEODORE  Case No.: 6:23-cv-00143-REW-HAI 
M. SPOLTORE LIVING TRUST; DR.  
JEFFREY EDWIN MIDDELDORF; 
SUSAN KATHLEEN MIDDELDORF,  
TRUSTEE; SUSAN K. MIDDELDORF 
TRUST DATED APRIL 23, 1996;  
DR. RICHARD LEVY; DR. DAVID J.     
ESPOSITO; DR. RODRIGO R. SANTOS; 
TOM DUNNE; and DR. GEORGE J. 
DOUTHIT, JR., 
 
 Plaintiffs, 
 
v. 
 
TRIPLE 7 COMMODITIES, INC.; GME 
MINING & RECLAMATION INC.; 
MOUNTAINSIDE COAL CO., INC. and 
DAMIAN A. CALDWELL, 
 
 Defendants. 
 

ORDER  
 
 AND NOW, this _____ day of ____________________, 2024, upon consideration of the 

foregoing Motion for Appointment of Receiver filed by Plaintiffs, it is hereby ORDERED that 

said Petition is GRANTED as follows:  

1. The Court appoints Sanford M. Simon to serve as Receiver over Defendants Triple 7 
Commodities, Inc. and Mountainside Coal Co., Inc. (“Defendants”) and their 
businesses, assets and property during the pendency of this action or until further order 
of this Court. This Court specifically instructs Plaintiffs, Defendants, and the Receiver 
as follows: 

 
a. All employees, accountants, attorneys, or other agents of Defendants shall act 

in accordance with the Receiver’s instructions and fully cooperate with the 
Receiver in the implementation of this Court’s Order; 
 

b. The Receiver shall have the right to take possession and control of all the 
businesses, assets, property, records, operations and facilities of Defendants, 
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including without limitation all accounts, correspondence, and books of 
accounts relating thereto; 

 

c. The Receiver shall be responsible to this Court to oversee the ongoing business 
and operation of Defendants pursuant to and in a manner consistent with the 
powers conferred upon the Receiver by this Order and by law; 

 

d. The Receiver is authorized in his discretion to employ such managers, agents, 
employees, servants, accountants, and attorneys as may in his or her judgment 
be advisable or necessary in the management, conduct, control, or custody of 
the affairs of Defendants and of the assets thereof; and that Receiver is 
authorized to make such payments and disbursements as may be needful and 
proper for the preservation of the properties of Defendants, including the 
authority to make payments of debts entitled to priority; 

 
e. The Receiver is authorized to receive and collect any and all sums of money 

due or owing to the Defendants in any manner whatsoever, whether the same 
are now due or shall hereafter become due and payable; 
 

f. The Receiver is authorized to institute, prosecute and defend, compromise, 
adjust, intervene in or become party to such actions or proceedings in state or 
federal courts as may in his opinion be necessary to proper for the protection, 
maintenance or preservation of the assets of the Defendants, or to carry out the 
terms of this Order; and 

 
g. The Receiver shall maintain or cause to be maintained and preserved an 

accurate ledger, or similar books of account of all receipts and all disbursements 
made by him, and shall otherwise safely protect the operating statements, 
business records and accounts of Defendants or any of its agents. 

 

IT IS FURTHER ORDERED that this Order may be modified or amended, upon notice 

and hearing. This Order shall remain in full force and effect unless and until further order of this 

Court. 

BY THE COURT: 
 
 
 

__________________________________________ 
JUDGE, UNITED STATES DISTRICT COURT 
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COMMONWEALTH OF KENTUCKY 
KNOX CIRCUIT COURT 

DIVISION NO. I 
EFILE 

 
ACTION NO. 24-CI-00040 
 

BRCPF M&M MOUNTAINSIDE BLKR LLC   PLAINTIFF 
 
 

-VS- 
 

 
MOUNTAINSIDE COAL COMPANY, BINDERLESS DEFENDANTS 
COAL BRIQUETTING COMPANY PTY  LIMITED,   

MID SOUTH CAPITAL PARTNERS LP, KNOX 
COUNTY, KENTUCKY, ALDEN RESOURCES LLC, 

THOMAS R. GAMBREL, CHARLISA G. STEWART, 
TRIPLE 7 COMMODITIES, INC., CLAY LAUREL  
MINING, INC. and ALLEGIANT  SECURITY SERVICES, LLC 

 
* * * * * * * * * * 

MOTION TO APPOINT RECEIVER 

* * * * * * * * * * 
 

 Comes the Plaintiff, BRCPF M&M Mountainside Blkr LLC (the “Plaintiff”), 

and for its Motion to Appoint a Receiver states as follows: 

 1. The Motion to Appoint Receiver is brought by the Plaintiff pursuant 

to KRS 425.600.   

2. The Defendant, Mountainside Coal Company (“Mountainside”) is 

currently indebted to the Plaintiff in the amount of over One Million Dollars 

($1,000,000.00) as a result of Mountainside failing to fulfill its obligations to the 

Plaintiff pursuant to the requirements set forth in Agreement dated March 31, 

2021, (the “Agreement”) between Plaintiff and Mountainside, a copy of which was 
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attached as Exhibit A to the Complaint and the failure to pay Plaintiff all the 

amounts due Plaintiff pursuant to Tonnage Payment and Overriding Royalty 

Agreement dated March 31, 2021, (the “TPORA”),  a copy of which is attached as 

Exhibit B to the Complaint and which is also recorded in the Knox County Clerk’s 

Office in Book L111, Pages 489-520.  Mountainside has been in default of the 

above obligations for many, many months. 

 3. Mountainside’s obligations to the Plaintiff are secured by Mortgage, 

Security Agreement and Fixture Filing dated March 31, 2021, a copy of which is 

attached as Exhibit D to the Complaint and which is recorded in Book M483, 

Pages 427-456, in the Knox County Clerk’s Office, and the Financing Statement 

is filed with the Kentucky Secretary of State in Financing Statement No. 2001-

3141947-1401 (the “Mortgage”), a copy of which is attached as Exhibit E to the 

Complaint. 

 4. Mountainside’s obligations set forth in the Mortgage require 

Mountainside to perform the following: 

 a. Maintain the Mortgaged Property, as defined in the Mortgage, in 

good order and condition, ordinary wear and tear excepted. 

 b. Maintain insurance on all improvements located on the Mortgaged 

Property, including the Preparation Plant (the “Plant”), against loss or damage 

by fire or flood or such other risks of damage, hazards, casualties and 

contingencies.  The insurance is required to have Plaintiff named as an 

additional insured and to provide notice to Plaintiff if cancelled. 
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 c. Maintain the Mortgaged Property free and clear of all mortgages, 

security interests, charges, liens or other encumbrances and to discharge any 

such lien of record within 30 days after a lien is filed. 

 d. Pay all taxes assessed against the Mortgaged Property when such 

taxes are due.   

 e. There be no judicial or administrative actions, suits or proceedings 

(including without limitation any judgments, garnishments or attachments) 

pending or threatened against, affecting or involving the Mortgaged Property. 

 f. All rents, royalties and additional sums payable under the 

Mountainside Coal Leases, as defined in the TPORA (sometimes the “Leases”), be 

paid when due and payable and all other terms of the Leases be complied with 

and to do all things necessary to keep the Plaintiff’s rights unimpaired in and to 

the Leases, and not to commit or permit to be committed or to incur any event 

of default under the Leases or modify, amend, supplement or terminate any of 

the same without having obtained the prior written consent from the Plaintiff.  

 g. To provide Plaintiff immediately upon the receipt of any notice of 

default related to the Mountainside Coal Leases.   

 h.   Maintain the Permits in good standing. 

 5. Mountainside has defaulted in each and every one of its obligations 

set forth in numerical paragraph 4 hereof.  The nature of Mountainside’s defaults 

are numerous and serious. The defaults known by the Plaintiff are existing on 
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the date hereof and the effect thereof on the Plaintiff and Mountainside’s ability 

to continue in business are as follows: 

a. Failure to maintain the Plant Lease in good standing and 

comply with all the provisions and covenants contained therein.  The lessors 

under the Plant Lease, Thomas R. Gambrell and Charlisa G. Stewart, are believed 

to be owed in excess of One Hundred and Fifty Thousand Dollars ($150,000.00) 

in rent due them pursuant to the terms of the Plant Lease, which represents over 

a year of past due monthly rentals. Obviously if the Plant Lease is terminated by 

Gambrell and Stewart, the “game is over” for Mountainside and the Plaintiff loses 

the primary security for Mountainside’s obligations. 

 b. Failure to maintain the Mountainside Coal Leases (which 

includes the Plant Lease) in full force and effect and in good standing.  

Representatives of Mountainside have advised Plaintiff that several of the Leases 

have been terminated due to defaults and a number of the Leases have been 

subleased to Alden Resources.  All the Leases which have been terminated 

and/or subleased to Alden Resources by Mountainside were subject to the 

Mortgage, wherein the Plaintiff was granted a leasehold mortgage on the same.  

The sublease of some of the Leases to Alden Resources and termination of a 

number of the Leases were done without the knowledge or written consent of the 

Plaintiff as required in the Mortgage  and has adversely affected the Plaintiff’s 

collateral.   
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 c. Failure to provide monthly coal production reports regarding 

coal mined from the Mountainside Coal Leases and/or processed through 

the Plant.  Since March 31, 2021, the Plaintiff has been furnished a very limited 

number of monthly coal production reports or information concerning the 

amount of coal processed through the Plant.  Without the monthly coal 

production reports and reports showing how much coal had been processed 

through the Plant, the Plaintiff cannot ascertain the monies owed to Plaintiff by 

Mountainside pursuant to the terms of the TPORA. 

 d. Failure to provide annual financial reports.  No annual financial 

reports have been provided to the Plaintiff, and as a result thereof the Plaintiff 

has no knowledge of Mountainside’s financial condition. 

 e. Failure to pay in full the Collateral Replacement Obligation 

when due.   Mountainside has failed to replace the collateral posted by Plaintiff 

to secure certain of Mountainside’s reclamation bonds (the “Bonds”) posted on 

its mining permits (the “Permits”).  In fact, it recently became known to the 

Plaintiff that Mountainside had filed with the Kentucky Department for Natural 

Resources (“DNR”) requests for release of a number of Bonds (the “Bond Release 

Requests”) for undisturbed Permits.  Mountainside has also filed Bond Release 

Requests which have been approved by DNR on the Permits which were subject 

to the sublease to Alden Resources, and Mountainside has been paid the cash 

which had been posted by the Plaintiff to secure the Bonds.  In other words, 

Mountainside has obtained Bond Releases on a number of Permits and the cash 
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collateral posted to secure the Bonds was to be paid to the Plaintiff, the same 

being described in the Agreement as the “Collateral Replacement Obligation”.  

 f. Failure to pay all the Tonnage Payments when due.  Plaintiff 

believes there are hundreds of thousands of dollars due to the Plaintiff for 

Tonnage Payments required to be made by Mountainside pursuant to the 

TPORA. 

 g. Failure to pay all the Monthly Minimum Tonnage Payment when 

due.  Mountainside is obligated to pay to the Plaintiff $10,000.00 for a “Monthly 

Minimum Tonnage Payment”, and the Plaintiff states there are tens of thousands 

of dollars due to the Plaintiff as a result of Mountainside not paying the same.   

 h. Failure to pay all the Overriding Royalties when due.  The 

Plaintiff states that Mountainside owes certain sums for “Overriding Royalties” 

which have not been paid. 

 i. Failure to allow access to records to confirm compliance with 

the terms of the TPORA.  The Plaintiff has requested Damian Caldwell, the 

President of Mountainside and who is believed to be its sole Member, and has 

also requested Mountainside’s attorney, David Jorjani, on numerous occasions, 

to provide all the records to the Plaintiff as required in the TPROA and elsewhere.  

Without such records, it is impossible for the Plaintiff to know exactly what 

Mountainside owes the Plaintiff and to confirm Mountainside’s financial 

condition. 
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 j. Failure to maintain casualty and/or general liability insurance 

coverage on the Plant or the Mortgaged Property.  Perhaps one of the biggest 

defaults is that the Plaintiff believes Mountainside does not have the Plant 

insured against casualties.  The Mortgage requires the Plant to be insured 

against casualties and that the insurance name the Plaintiff as an additional 

insured.  In the event there is a casualty to the Plant, and it is unsecured, the 

Plaintiff will suffer substantial loss.   

 k. Failure to maintain the Mortgaged Property free and clear of all 

liens or other encumbrances and to discharge any liens of record.  The 

Plaintiff is accumulating the liens which are recorded in both Knox County and 

Whitley County and will provide copies of the recorded liens at the Hearing on 

this Motion. 

 l. Failure to pay ad valorem property taxes, both real and tangible.  

The ad valorem taxes have not been paid as indicated by the Tax Bills which 

were assigned by the Knox County Clerk to the Defendant, Mid South Capital 

Partners, LP which is claiming a lien on the Prep Plant.   

 m. Failure to prevent judicial proceedings, including judgments or 

attachments, against the Mortgaged Property.   The Plaintiff believes there 

are Judgments against Mountainside that may affect the Mortgaged Property 

and those Judgments are being accumulated and will be presented at the 

Hearing on this Motion. 
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n. Violated the requirement that none of the Mountainside Coal 

Leases would be modified, amended, supplemented or terminated without 

first obtaining Plaintiff’s written consent.  The Plaintiff believes Mountainside 

has modified, amended or supplemented the Plant Lease, without first obtaining 

the Plaintiff’s written consent, and that many Leases have been terminated in 

violation of Mountainside’s obligations set forth in the Mortgage. 

o. Failure to provide Plaintiff immediately upon receipt with any 

notice of default relating to the Mountainside Coal Leases.    The Plaintiff 

has not received any notice of default sent to Mountainside from the lessors of 

the Leases; however, it is believed that many notices of default, and perhaps 

termination notices, have been sent to Mountainside.  If any of the Leases have 

in fact been cancelled due to Mountainside’s breach of the obligation to notify 

Plaintiff of any default (which would allow the Plaintiff the opportunity to cure 

such defaults) then not only has Mountainside breached the obligation to notify, 

but also has caused the Plaintiff substantial damage.   

p. Failure to maintain the Permits in good standing.  As previously 

stated, Mountainside has terminated many of the Permits by filing Bond Release 

Requests and receiving Release of the Bonds from DNR, which terminates all of 

Mountainside’s rights in the Permits.  The same applies to the Permits which 

were transferred by Mountainside to Alden Resources.  In other words, the 

Permits were valid and could be mined by Mountainside, or perhaps another 

entity who would purchase the Leases at the Master Commissioner’s Sale in this 
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action.  Now these Permits are terminated and no mining can be conducted 

thereon.  By terminating the Permits, Mountainside has caused a portion of the 

Plaintiff’s collateral to be worthless.  The same can be said if the underlying 

Leases related to the Permits have been cancelled, no mining can take place on 

those Permits without a valid “right of entry” which ceased to exist when a 

number of the Leases were cancelled. 

6. As a result of Mountainside’s defaults, which are continuing and 

which will continue without abatement, the Plaintiff’s rights in the collateral (the 

Mortgaged Property), and are subject to being terminated which will result in 

substantial damage to the Plaintiff and other creditors which are owed by 

Mountainside. 

7. Based on the above, it is clear that the Mortgaged Property and the 

Plaintiff’s interest therein are in danger of being lost or materially damaged and 

therefore it is appropriate for the Court to appoint a Receiver to take charge of 

Mountainside’s business during the pendency of this action.  The Receiver can 

manage Mountainside’s business, including the Mortgaged Property, until such 

time as the Mortgaged Property is sold at a Judicial Sale.  The Receiver can be 

granted the power to take possession, control, use and care for the Mortgaged 

Property and collect all rents, deposits, proceeds and profits therefrom.  Any 

monies collected by the Receiver can be utilized to pay the operating expenses, 

casualty and general liability insurance premiums, rents or other royalties due 

on the Mountainside Coal Leases in order to cure any monetary default, all in 
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order to maintain the viability of Mountainside’s business until the property can 

be sold at a Judicial Sale. 

8. At the Hearing on this Motion Plaintiff will present to the Court 

potential persons who are qualified to act as a Receiver. 

WHEREFORE, the Plaintiff, BRCPF M&M MOUNTAINSIDE BLKR LLC,  

prays for the Court to appoint a Receiver with the power to conduct Mountainside 

Coal Company’s business and perform the obligations hereinabove set forth.  

 

      Respectfully submitted, 

 
 
      /s/   Charles J. Baird, Esq. 

      Baird & Baird, P.S.C. 
      P. O. Box 351 
      Pikeville, KY  41502 

      606/437-6276 
      cbaird@bairdandbaird.com 

 
 
      /s/  David L. Baird, Esq. 

      Baird & Baird, P.S.C. 
      P. O. Box 351 
      Pikeville, KY  41502 

      606/437-6276 
      dbaird@bairdandbaird.com 
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NOTICE 

 All counsel will take notice that the foregoing Motion to Appoint Receiver 

will come on for a Hearing in the Knox Circuit Court before Honorable Gregory 

A. Lay on Friday, March 1, 2024, at the hour of 9:00 o’clock a.m. or as soon 

thereafter as the parties may be heard. 

 
       

 
CERTIFICATION 

 

 I certify a true copy of the Plaintiff’s Motion to Appoint Receiver was 

electronically filed and served by email pursuant to CR 5.02 (2) to all attorneys 

and/or parties of record this 23rd day of February, 2024: 

 

Chrisandrea L. Turner, Esq. 
Stites & Harbison, PLLC 

250 West Main Street 
Suite 2300 
Lexington, KY  40507 

clturner@stites.com 
 
Gilbert Holland, Esq. 

Knox County Attorney 
PO Box 1809 

Barbourville, KY  40906 
knoxcocse23@gmail.com 
 

John Aubrey, Esq.  
Aubrey and Aubrey 

214 Town Branch Road 
Manchester, KY  40962 
aubreylaw@windstream.net 
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Jud Patterson 
144 North Broadway 

Lexington, KY  40588 
jud@judpatterson.com 

 
David B. Jorjani, Esq. 
380 Jorjani Drive 

Corbin, KY  40701 
jorjanilaw@gmail.com 
 

Darrell Saunders, Esq. 
P. O. Box 1324 

Corbin, KY  40702 
dls@darrellsaunders.com 
 

Mickey Webster, Esq. 
Wyatt, Tarrant and Combs 

250 W. Main Street, Suite 1600 
Lexington, KY  40507-1746 
mwebster@wyattfirm.com 

 
 
 

 
 

 
 

/s/  Charles J. Baird 
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COMMONWEALTH OF KENTUCKY 
KNOX CIRCUIT COURT 

CASE NO. 24-CI-00040 

Electronically Filed

BRCPF M&M MOUNTAINSIDE BLKR LLC PLAINTIFF

v. 

BINDERLESS COAL BRIQUETTING COMPANY PTY 
LIMITED,  ET AL., 

DEFENDANTS

RESPONSE IN SUPPORT OF PLAINTIFF’S MOTION TO APPOINT 
RECEIVER OVER MOUNTAINSIDE COAL COMPANY, INC. 

Defendant/Counterclaimant/Cross-Claimant Binderless Coal Briquetting Company, PTY 

Limited (“BCBC”) files this response in support of the Motion to Appoint Receiver (“Motion”) 

by Plaintiff BRCPF M&M Mountainside Blkr LLC (“BRCPF”) seeking a Court Order appointing 

a receiver to manage and operate the business affairs of Defendant/Cross-Claim Defendant 

Mountainside Coal Company, Inc. (“MCC”).  In support of this motion, BCBC states as follows: 

I. Relevant Background

On March 29, 2021, Defendant/Cross-Defendant Clay Laurel Mining Inc. (“CLM”) 

entered into a Stock Purchase Agreement (“SPA”) with BCBC resulting in the transfer of 408 

shares of common stock of MCC to CLM.1  The purchase price set forth in the SPA equaled (i) 

$3,400,000.00; plus (ii) the sum of 51 percent of (a) the Closing Date2 Cash; (b) the Closing Date 

Recoverable Bonds; (c) the Closing Date Deposits Paid; and (d) the Closing Date Prepaid 

Insurance; less (iii) 51 percent of the Closing Date Trade Payables.  The SPA further required a 

Deferred Purchase Price under which CLM was to pay BCBC (a) $420,000.00 at the earlier of (i) 

the second business day following the release to MCC of amounts identified on the balance sheet 

1 A copy of the SPA is attached as Exhibit “A” to BCBC’s Answer/Counterclaim/Cross-Claim.   
2 The capitalized terms in Part I have the meaning ascribed to them in the SPA attached as Exhibit “A” to BCBC’s 
Answer/Counterclaim/Cross-Claim. 
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900512:1 
2 

as Closing Date Recoverable Bonds; or (ii) 45 days following the Closing Date; (b) $1,400,000.00 

to be paid in eight monthly installments of $175,000.00 each, with the first installment 

commencing on May 28, 2021, and with the seven subsequent installments to be paid on the 28th 

day of each succeeding month; and (c) the remaining balance of the Deferred Purchase Price 

(“Deferred Payments”) to be paid on December 28, 2021.   

Defendant/Cross-Defendant Triple 7 Commodities, Inc. (“Triple 7”) executed a guaranty 

(“SPA Guaranty”) in favor of MCC in which Triple 7 unconditionally and irrevocably guaranteed 

to BCBC payment of the Deferred Payments.3  To secure the debt set forth in the SPA, MCC 

entered into a Mortgage, Security Agreement and Fixture Filing with BCBC dated March 31, 2021 

with an effective date of April 16, 2021 (“MCC Mortgage”).4  The MCC Mortgage was recorded 

on April 16, 2021, Book M483, Pages 457-475 in the Knox County Clerk’s Office in Knox County, 

Kentucky. 

Pursuant to the MCC Mortgage, BCBC received a mortgage lien on, and a security interest 

in and upon, all estate, title and interests of MCC in a September 30, 2008 Lease Agreement 

amended by Ratification of Lease Agreement dated February 17, 2014, and a second amendment 

to Lease Agreement dated December 1, 2014 (collectively “Plant Lease”).  BCBC also received a 

security interest5 in all improvements, fixtures, machinery, appliances, facilities, and personal 

property of every kind whatsoever which are part of or associated with MCC’s coal preparation 

facility (“Plant”) in Knox County, Kentucky located on property leased to MCC pursuant to the 

Plant Lease.6  As a result of these filings, BCBC has a valid, perfected security interest in the 

following collateral (“MCC Mortgaged Collateral”):  (a) the Plant Lease; (b) the Plant; (c) all 

3 A copy of the SPA Guaranty is attached as Exhibit “B” to BCBC’s Answer/Counterclaim/Cross-Claim.   
4 A copy of the MCC Mortgage is attached as Exhibit “C” to BCBC’s Answer/Counterclaim/Cross-Claim.   
5 A copy of these financing statements is attached as Exhibit “D” to BCBC’s Answer/Counterclaim/Cross-Claim.   
6 A Memorandum of the Plant Lease was recorded in Book L111, Pages 448 to 451 in the Knox County Clerk’s 
Office, Knox County, Kentucky.   
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contracts for or related to the maintenance, operation, leasing or sale of the MCC Mortgaged 

Collateral, and all plans, designs, specifications, books and records related thereto; (d) all damages, 

claims, losses, judgments, awards and settlements relating directly or indirectly to the MCC 

Mortgaged Collateral, including, but not limited to, those resulting from: (i) condemnation 

proceedings or the taking under the power of eminent domain; or (ii) insurance policies, including 

payments made thereunder, relating directly or indirectly to any items comprising the MCC 

Mortgaged Collateral; and (e) all extensions, additions, improvements, betterments, renewals, 

substitutions and replacements to any of the foregoing, and the proceeds of all of the foregoing.  

CLM defaulted under the SPA by failing to make the required payments to BCBC.  CLM’s 

default triggered MCC’s secured obligations under the MCC Mortgage.  CLM’s default also 

triggered Triple 7’s guaranty obligations under the SPA Guaranty.  By May 6, 2022, BCBC had 

received only $80,000.00 of the Deferred Payments leaving a balance owed to BCBC in the 

amount of $1,770,892.52.  On said date, BCBC, through its counsel, formally demanded from 

CLM the following: (a) a payment of $850,000 by May 31, 2022; and (b) a payment of 

$920,892.52 by June 28, 2022.7  In the same correspondence, BCBC demanded MCC comply with 

its obligations under the MCC Mortgage, and that Triple 7 comply with its obligations under the 

SPA Guaranty.  BCBC made clear in its May 6, 2022 Correspondence that acceptance of any 

partial payment would not waive any of BCBC’s contractual rights and remedies or others in law 

or in equity.  In August 2022, BCBC agreed to a new payment schedule with CLM, MCC, and 

Triple 7 which was updated on November 28, 2022 (“Revised Payment Schedule”).  Pursuant to 

the Revised Payment Schedule, CLM paid $30,000.00 to BCBC, and was to make “catch up” 

payments on scheduled intervals to put CLM back on course to make all payments previously 

7 A copy of the May 6, 2022 Correspondence is attached as Exhibit “E” to BCBC’s Answer/Counterclaim/Cross-
Claim. 
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owed under the SPA by February 28, 2023.  As of February 28, 2023 the balanced owed to BCBC 

from CLM was, and remains, $1,740,892.52 (“Balance” or “Indebtedness”).  Despite multiple 

requests by BCBC, CLM did not fulfill its payment obligations under the Revised Payment 

Schedule and defaulted under same. 

On June 14, 2023, BCBC, through its counsel, sent a written formal demand to CLM for 

payment in full of the Balance of $1,740,892.52 on or before July 17, 2023, which also included 

an assertion of BCBC’s rights against MCC under the MCC Mortgage and BCBC’s rights 

against Triple 7 under the SPA Guaranty.8  BCBC has not received payment of the Balance.  

CLM remains in default of the SPA and the Revised Payment Schedule.  In addition to CLM’s 

default, MCC had also defaulted under the MCC Mortgage by failing to perform its obligations 

to (a) timely pay all taxes, assessments, levies, claims, and other charges related to or otherwise 

assessed against the MCC Mortgaged Collateral; (b) insure the MCC Mortgaged Collateral at all 

times; and (c) keep the Plant and the Plant Lease free from all security interests, charges, liens, or 

other non-permitted encumbrances; (d) maintain compliance with all laws, ordinances, 

regulations, permits, and other requirements of governmental authorities; and (e) keep current all 

rents, royalties, and payments under the Plant Lease.9  To date, Triple 7 has failed to perform its 

obligations under the SPA Guaranty and is in default.   

On January 19, 2024, BRCPF initiated the above-styled action by filing a Complaint 

against CLM, MCC, and Triple 7, to foreclose upon MCC’s interest in the Plant and Plant Lease 

to collect the outstanding debts owed by these parties to BRCPF.  BCBC, as well as other parties 

alleging to hold a pecuniary interest or right in the Plant and Plant Lease, were named as 

Defendants.  On February 2, 2024, BCBC filed its Answer, Counterclaim, and Cross-Claim in 

8 A copy of this correspondence is attached as Exhibit “F” to BCBC’s Answer/Counterclaim/Cross-Claim.   
9 See Mortgage Security Agreement and Fixture Filing, Section 3(a) through (d), (g), (i), and (m), Exhibit “C” to 
BCBC’s Answer, Counterclaim, and Cross-Claim. 
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the above-styled action seeking similar relief against CLM, MCC, and Triple 7 as well as all 

other named parties. 

II. Facts Relevant to Appointment of Receiver 

In addition to the facts alleged in BRCPF’s Motion, the following failures and other 

inactions by MCC support the conclusion that a receiver should be appointed to manage and 

operate the business affairs of MCC: 

1. Breach by MCC, CLM, and Triple 7 of the MCC Mortgage, SPA, and Guaranty, 

respectively, under which the Indebtedness to BCBC totals $1,740,892.52.   

2. Failure to maintain the MCC Mortgaged Collateral free, clear and unencumbered 

pursuant to Section  3(a) of the MCC Mortgage.  As set forth by Mid South Capital Partners, LP 

(“Mid South”) in its February 14, 2024 Amended Answer, Counterclaim and Cross-Claim, Mid 

South has recorded three Certificates of Delinquency in the Knox County Clerk’s Office against 

MCC.  Additional information pertinent to this fact is set forth below.   

3. Failure to promptly pay or perform all secured obligations10 under the MCC 

Mortgaged Collateral pursuant to Section 3(b) of the MCC Mortgage. 

4. Failure to pay when due all taxes, assessments, claims and other charges related to 

or otherwise assessed against the MCC Mortgaged Collateral pursuant to Section 3(c) of the MCC 

Mortgage.  Under its current ownership, MCC has never paid to Knox County any of MCC’s real 

estate taxes.  Mid South holds the following tax bills recorded in the Office of the Knox County 

Clerk:   (a) 2020 Tax Bill #13631 regarding Parcel #064-00-004.017, Misc. Book 57, Page 371; 

(b) 2021 Tax Bill #12861 regarding Parcel #064-00-004.017, Misc. Book 58, Page 333; and (c) 

2022 Tax Bill #13015 regarding Parcel #064-00-004.017, Misc. Book 58, Page 834. 

10 See Exhibits “E”, the May 6, 2022 written demand for payment, and Exhibit “F, the June 14, 2023 written demand 
for payment, attached to BCBC’s Answer/Counterclaim/Cross-Claim.  
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5. Failure to comply with all laws, ordinances, rules, regulations, permits and other 

requirements of all governmental authorities having or claiming jurisdiction of or with respect to 

the MCC Mortgaged Collateral pursuant to 3(d) of the MCC Mortgage.  The Surface Mining 

Information System’s website maintained by the Energy and Environment Cabinet for the 

Commonwealth of Kentucky reflects nearly twenty instances of permit non-compliance by MCC11

since December 2022 in Knox and Whitley Counties, all of which remain active (“Permit 

Violations”).  Unpaid monetary penalties exceed $75,000.00.  Four cessation orders are in effect.  

Especially egregious acts include MCC’s failure to maintain liability insurance, and conducting 

mining before Cabinet approved MCC’s bond.  A full summary of MCC’s Permit Violations is 

attached hereto as Exhibit “1”. 

6. Failure to observe and comply with all conditions necessary to preserve and extend 

any and all rights, licenses, permits, and any other privileges applicable to the MCC Mortgaged 

Collateral, including the Plant, the Plant Lease, and other of MCC’s leases pursuant to Section 3(d) 

of the MCC Mortgage.  Many of these other leases have been terminated due to payment default 

by MCC.  The existing Permit Violations in Exhibit “1” also trigger default of MCC’s obligations 

as stated above.   

7. Failure to maintain insurance on all improvements, including the Plant, against loss 

or damage including, but not limited to, fire, flood, or other risks of damage, hazards, casualties, 

and contingencies pursuant to Section 3(g) of the MCC Mortgage.   

8. Failure to prevent judicial proceedings or administrative proceedings which affect 

or involve the MCC Mortgage Property pursuant to Section 3(l).  On March 14, 2023, KLA 

Mining, Inc. filed12 against MCC a civil suit seeking over $20,000.00 for MCC’s failure to pay for 

11 A live version of MCC’s existing Permit Violations can be reviewed at http://smis.ky.gov/SMIS.Web/Permits
(last visited on February 22, 2024). 
12 See KLA Mining, Inc. v. Mountainside Coal Company, Inc., Whitley Circuit Court Civil Action No. 23-CI-00136. 
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coal related services.  On May 2, 2023, Kentucky Oil and Refining Company, Inc. filed13 a civil 

suit against MCC for its failure to pay for coal related services.  On September 28, 2023, Ranger 

Environmental Services, LLC registered14 against MCC a foreign judgment in the approximate 

amount of $300,000.00 due to MCC’s failure to pay for services.  On August 4, 2023, Theodore 

M. Spoltore, along with five other entities and individuals, filed15 suit in federal district court 

against MCC, Triple 7, and Damian Caldwell16 seeking damages in excess of $3.7 million for 

failure to make payments under promissory notes and various fraudulent acts.   

9. Failure to observe or perform the covenants and conditions under the its leases with 

Defendant Thomas R. Gambrel and Defendant Charlisa Stewart, (“Plant Lessors”) pursuant to 

Section 4(c) of the MCC Mortgage;  Upon information and belief, MCC has defaulted under the 

Plant Lease and owes the Plant Lessors in excess of $150,000.00. 

10. Default under the Mortgage, Security Agreement and Fixture Filing dated March 

31, 2021 and effective on April 16, 202117 with BRCPF as well as the Overriding Royalty 

Agreement dated March 31, 2021 with BRCPF. 

11. Failure to notify BCBC of default notices on MCC’s Leases. 

12. Failure to provide to BCBC certain information such as annual financial reports, 

monthly coal production reports regarding coal mined under MCC’s Leases and/or process through 

the Plant, or monthly royalty reports which would give insight as to MCC’s financial soundness.  

BRCPF has also been unsuccessful in its similar requests to MCC. 

13 See Kentucky Oil and Refining Company, Inc. v. Mountainside Coal Company, Inc., Floyd Circuit Court Civil 
Action No. 23-CI-00255. 
14 See Ranger Environmental Services, LLC v. Mountainside Coal Co., Inc., Knox Circuit Court Civil Action No. 
23-CI-00370. 
15 See Spolore, et al., v. Triple 7 Commodities, Inc., et al., U.S. District Court, Eastern District of Kentucky, Civil 
Action No. 23-CI-00143. 
16 According to the Kentucky Secretary of State’s website, Mr. Caldwell is the President and Director of MCC.  He 
is also its sole member. 
17 A copy of this Mortgage, Security Agreement and Fixture Filing dated March 31, 2021 and effective on April 16, 
2021 is attached as Exhibit “A” to BRCPF’s Complaint. 
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13. Refusal to allow access to records to confirm compliance by MCC with any 

contracts, leases, or other agreements.  BRCPF has also been unsuccessful in its similar requests 

to MCC. 

14. Refusal to cure defaults under the Plant Lease and other leases and agreements 

required by MCC. 

15. Payment of the Deferred Purchase Price18 demanded on May 6, 2022 and June 14, 

2023. 

III. Legal Argument Supporting BRCPF’s Motion

A contractual right to appoint a receiver has long been recognized in this state.  See, G.B. 

Brassfield and Son v. Northwestern Mutual Life Insurance Defendant, 233 Ky. 94, 25 S.W.2d 72 

(1930).  In Brassfield, the mortgage contained a provision granting as security “all the rents, issues 

and profits” to the mortgagee and also providing that upon filing suit to enforce the mortgage lien, 

a receiver may be appointed to take possession of the premises and to collect the rents, issues and 

profits.  The Court held that: 

[b]y virtue of its provision [i.e., the mortgage] Appellee had a lien 
upon the rents and was thus entitled to a receiver both under the 
terms of the Mortgage, Hanman v. Volk, 99 S.W. 660, 30 Kentucky 
Law Reporter 818, and under the undenied allegations of the petition 
bringing the case within Section 299 Civil Code of Practice. 

Brassfield, 25 S.W.2d at 72.  Thus, the Court clearly observed that the words of the mortgage are 

meaningful and that the power to and duty upon the Court to appoint a receiver may arise solely 

from the mortgage.  The Supreme Court of the United States of America concurred.  Expounding 

upon the law of Kentucky and speaking through Justice Brandeis, the Court wrote: 

. . . and where there is (as here) a pledge in the mortgage of rents, 
issues and profits, and provision for appointment of a receiver, the 

18 Exhibits “E”, the May 6, 2022 written demand, and Exhibit “F”, the June 14, 2023 written demand, attached to 
BCBC’s Answer/Counterclaim/Cross-Claim.  
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Mortgagee is entitled as of right to have a receiver appointed to 
collect them for his benefit [citations omitted].  [Emphasis added]. 

Louisville Joint Stock Land Plaintiff v. Radford, 295 U.S. 555 (1935).  See, also, Thompson v. 

Branch Banking and Trust Co. 2009 WL 1636369 (Ky. Ct. App. Jun. 12, 2009) (unpublished), 

attached as Exhibit “2”.  Thus Section 6(g) of BRCPF’s mortgage19 supports the Motion for 

appointment of a receiver over the operations and business affairs of MCC.  This right is also 

found in Section 6(g) of the MCC Mortgage between BCBC and MCC.20  Both provisions allow 

the request for a receiver to occur “before or after any foreclosure action or sale.”  The 

appointment may be made without regard to: (i) the solvency or insolvency or the person or 

persons, if any, liable for the payment of MCC’s secured obligations of MCC or (ii) the value of 

the  mortgaged collateral at the time of the request.  Through each of these provisions, MCC has 

already given express consent to the appointment of a receiver having the following powers:  the 

taking of possession, control, use and care of its collateral including any deposits, proceeds or 

profits of same.   

Other legal grounds permitting this Court to request a receiver are found in KRS 425.600.  

This general equity receivership statute provides for appointment upon a showing that a party 

“… has, or probably has, a right to, lien upon, or an interest in, any property or fund, the right to 

which is involved in the action, and that the property or fund is in danger of being lost, removed 

or materially injured.21”    

KRS 425.600 provides that BRCPF is entitled to the appointment of a receiver upon a 

showing that it has a lien on collateral, which is in danger of being lost or impaired.  In this regard, 

19 A copy of this Mortgage, Security Agreement and Fixture Filing dated March 31, 2021 and effective on April 16, 
2021 is attached as Exhibit “A” to BRCPF’s Complaint. 
20 See Mortgage, Security Agreement and Fixture Filing dated March 31, 2021 between BCBC and MCC (“MCC 
Mortgage”) attached as Exhibit “C” to BCBC’s Answer/Counterclaim/Cross-Claim. 
21 KRS 425.600(1). 
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KRS 425.600(1) states in pertinent part: 

On the motion of any party to an action who shows that he has, or 
probably has, a right to, a lien upon, or an interest in, any property 
or fund, the right to which is involved in the action, and the property 
or fund is in danger of being lost, removed or materially injured, the 
Court may appoint a receiver, or order the master commissioner to 
take charge of the property or fund during the pendency of this 
action, and may order and coerce the delivery of it to him. 

Paragraphs 5 (a) through (p) of BRCPF’s Motion, as well as Section II, Paragraphs (1) 

through (14) identify grounds upon which this Court may rely on KRS 425.600 for the appointment 

of a receiver over MCC.   

BRCPF’s Motion and BCBC’s response provide this Court with a legal roadmap for 

determining a receiver to manage and operate the business affairs of MCC is proper, and 

evidentiary hearing will establish the factual grounds to support same.  

Respectfully submitted, 

/s/ Chrisandrea L. Turner
Chrisandrea L. Turner 
STITES & HARBISON, PLLC 
250 West Main Street 
Suite 2300 
Lexington, Kentucky 40507 
Telephone: (859) 226-2300 
Email:  clturner@stites.com

Counsel for Defendant Binderless Coal 
Briquetting Company PTY Limited
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CERTIFICATE OF SERVICE 

I hereby certify that on February 27, 2024, a true and accurate copy of the foregoing was 
electronically filed pursuant to the KYeCourts electronic filing procedures.  I further certify that 
I mailed the foregoing document by U.S. First Class Mail upon the following parties: 

Charles J. Baird 
David L. Baird 
Baird & Baird, P.S.C. 
P.O. Box 351 
162 Second Street 
Pikeville, KY 41502 
cbaird@bairdandbaird.com 
dbaird@bairdandbaird.com
Counsel for BRCPF M&M Mountainside Blkr LLC 

Jud Patterson 
Patterson Law Office, PLLC 
P.O. Box 825 
Richmond, KY 40476 
jud@judpatterson.com
Counsel for Mid South Capital Partners, LP 

David B. Jorjani, Esq. 
Jorjani Law Office  
380 Jorjani Drive 
Corbin, KY 40701  
jorjanilaw@gmail.com
Counsel for Mountainside Coal Company
and Triple 7 Commodities, Inc.

Mickey Webster, Esq. 
Wyatt, Tarrant and Combs 
250 W. Main Street, Suite 1600 
Lexington, KY 40507-1746 
mwebster@wyattfirm.com
Counsel for Alden Resources, LLC 

John Aubrey, Esq. 
Aubrey and Aubrey 
214 Town Branch Road 
Manchester, KY 40962 
aubreylaw@windstream.net
Counsel for Clay Laurel Mining Inc. 

Gilbert Holland, Esq.  
Knox County Attorney  
PO Box 1809 
Barbourville, KY 40906  
knoxcocse23@gmail.com

Thomas R. Gambrell 
10807 Highway 92 E 
Williamsburg, KY 40769 

Charlisa Stewart  
176 Dogwood Trail 
London, KY 40741 

/s/ Chrisandrea L. Turner 
Counsel for Defendant Binderless Coal 
Briquetting Company PTY Limited
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http://smis.ky.gov/SMIS.Web/ Mountainside Coal Co., Inc. VIOLATIONS

Non-Compliance 

# Permit County

Non 

Compliance 

Date  Amount Due 

Cessation 

Orders

Final 

Disposition 

(FDP) Remedial Measure Violation Description Reg/Statute

Environmental Hearing Board Case No.:

https://dep.gateway.ky.gov/Hero/    

238230 061E731 KNOX 10/11/23 800.00$                 NO
Complete backfilling and grading of trench sites. 

Seed and mulch all disturbed areas.

Exploration has expired and permittee has failed to 

backfill and grade trench sites.
Backfilling and Grading - KAR 16:190

232833 118E550 WHITLEY 09/16/14 -$                        NO
Permittee shall clean material from road and return 

the material to the exploration area(s).

Permittee has tracked material into county road (Tiny 

Branch).
Roads - KAR 16:220 PAH - 4-5847

231960 861-0508 KNOX 10/18/11 -$                        NO

Submit (within 60 days) and obtain a permit 

revision covering all disturbed areas near Bench Fill 

#1. Immediately Cease all mining activity on non-

permitted areas. Stabilize, seed, and mulch affected 

areas. Install effective temporary sediment control 

on affected areas.

Permittee has created off permit disturbances located 

near Bench Fill #1. Disturbances are adjacent to 

increment #1.

Off Permit Disturbance - KAR 7:040

236615 861-0528 KNOX 08/23/21 -$                        NO

Retrieve all materials possible from the affected 

area. Stabilize, seed, and mulch the slide area, 

submit (within 30 days) and obtain a permit 

revision to add the off-permit area to the permit. 

Provide alternate sediment control for the affected 

area.

Off-permit slide has occurred below the permit adjacent 

to sediment structure # 36 on increment # 3.
Off Permit Disturbance - KAR 7:040

Submit and obtain a permit revision for 

modification and, upon approval of plans, construct 

and certify as approved, or reconstruct to the 

approved designs and re-certify, or change status 

temporary or permanent to fit cuirrent field 

conditions.

Permittee has modified dams and/or sediment structures 

013, 014, 016, 017, 034, 035, 036, 037, 038, and 039 

prior to approval to remove from the Department.

Sedimentation Ponds - KAR 16:090

Within 30 days, submit the required annual 

Certification of Maintenance for impoundment, 

SME-22s, for Ponds present on the permit. If the 

annual certification of maintenance has not been 

conducted, within 30 days, condcut an annual 

certification of maintennace inspection and submit 

to the Middlesboro Regional office.

405 KAR 16:100 section 1 (9), (a), (b). Permittee has failed 

to submit the required annual Certification of 

Maintenance for impoundment, SME-22s, on Ponds 

present from 001 - 039.

Impoundments - KAR 16:100

232429 861-0528 KNOX 10/02/23 -$                        NO
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http://smis.ky.gov/SMIS.Web/ Mountainside Coal Co., Inc. VIOLATIONS

Non-Compliance 

# Permit County

Non 

Compliance 

Date  Amount Due 

Cessation 

Orders

Final 

Disposition 

(FDP) Remedial Measure Violation Description Reg/Statute

Environmental Hearing Board Case No.:

https://dep.gateway.ky.gov/Hero/    

Permittee shall install perimeter markers to clearly 

mark permit boundaries. Permittee shall 

immediately cease blasting operations until the 

required signs are posted. Post the required 

verbatim "Warning: Explosives in Use" signs.

Permittee has failed to clearly identify the permit area, 

Boundary markers. Permittee has failed to post/maintain 

signs which state verbatim "Warning: Explosives in Use". Signs and Markers - KAR 16:030

Submit required paperwork as outline on the most 

current permit face sheet and remove the (F1) 

condition before any more coal removal takes 

place.

Permittee has failed to remove condition (F1) from the 

permit prior to coal removal. Other 405 KAR 8:010

Permittee shall submit required quarterly instream, 

groundwater and discharge water monitoring 

reports for 2nd quarter 2022 KPDES KYGE41127. 

Permittee shall implement a water monitoring 

system if one has not been established.

Permittee has failed to submit quarterly instream, 

groundwater, and/or discharge monitoring reports for 1st 

quarter 2022, KPDES KYGE41127, as required by 

approved permit plans and regulations. Water Monitoring - KAR 16:110

237547 861-0559 KNOX 11/03/22 1,400.00$              NO

Permittee shall comply with the approved 

revegetation plan specified in the permit. Permittee 

shall revegetate affected area with rate and proper 

species to achieve the accepted revegatation 

standards approved in the permit package. 

Permittee shall complete revegetation of the 

affected areas in accordance with the permit and 

405 KAR 16:200.

Permittee has failed to complete revegetation of the 

permitted area Backfill are above Ponds 001 and 002 in 

accordance with the approved revegetation plan and has 

failed to revegetate with rate and species of grasses 

indicated in the approved permit package. Permittee has 

failed to revegetate backfill area Increment 1 above 

Ponds 001 and 002 after backfilling and grading final 

grade.

Revegetation - KAR 16:200 PAC - 23-4-0186

238100 861-0559 KNOX 03/16/23 25,800.00$            233225 NO

Construct diversions ST 16 and ST17 in accordance 

with approved designs and at the location approved 

in the permit plan.

Permittee has failed to construct diversions ST16 and 

ST17 according to the approved designs, Increment 2 on 

Blue Gem Coal Seam.

Sedimentation Ponds - KAR 16:090 PAC - 23-4-0431

Immediately cease all mining activities and further 

surface disturbance within the watershed of the 

pond. Construct Pond 3 according to the approved 

designs and submit a Certification.

Permittee failed to construct sediment pond, Pond 3, in 

accordance with the approved designs, on the Blue Gem 

coal seam, of Increment 2.

Sedimentation Ponds - KAR 16:090

Permittee shall reclaim areas, Jellico Coal seam on 

increment 1 and 2 to conform to the time frame 

specified in the approved reclamation plan and 405 

KAR 16:020.

Permittee has failed to achieve the required reclamation 

within the specified time frame, Increments 1 and 2.
Contemporaneous Reclamation - KAR 16:020

238969 861-0559 KNOX 09/14/23 23,600.00$            233760 NO

Within 30 days, submit the required annual 

certification of maintenance for ponds 001 and 002 

to the Middlesboro Regional Office. If the annual 

certification of maintenance has not been 

conducted, within 30 days conduct an annual 

certification of maintenance inspection and submit 

the report to the Middlesboro Regional Office.

Permittee has failed to conduct/submit the required 

annual certification of maintenance for impoundments 

Pond 001 and Pond 002 for 2023.

Impoundments - KAR 16:100

237539 861-0559 PAC - 22-4-0384

238112 861-0559 KNOX 06/30/23 -$                        233761 NO

KNOX 06/09/22 1,900.00$              NO
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http://smis.ky.gov/SMIS.Web/ Mountainside Coal Co., Inc. VIOLATIONS

Non-Compliance 

# Permit County

Non 

Compliance 

Date  Amount Due 

Cessation 

Orders

Final 

Disposition 

(FDP) Remedial Measure Violation Description Reg/Statute

Environmental Hearing Board Case No.:

https://dep.gateway.ky.gov/Hero/    

Within 30 days, submit the required Annual 

Maintenance of Impoundment SME22s for pond 3 

and FWP-1 to the Middlesboro Regional Office. If 

reports are not available and inspections were not 

conducted; within 30 days conduct an inspection 

and submit a current quarter's SME22 to the 

Middlesboro Regional Office.

Impoundments - 405 KAR 18:100 - Permittee has failed to 

submit the required annual Certification of Maintenance 

on impoundment SME22s for Ponds 3 and

Impoundments - KAR 18:100

Within 30 days, submit the required quarterly 

certification for WF-1 to the Middlesboro Regional 

Office. If reports are not available and inspections 

were not conducted; within 30 days conduct an 

inspection and submit a current quarterly 

certification to the Middlesboro Regional Office.

Disposal of Excess Spoil - 405 KAR 18:130 - Permittee has 

failed to submit Certification for Coal Process Waste Bank 

WF-1 for 3rd quarter of 2023.

Disposal of Excess Spoil - KAR 18:130

235776 918-0465 WHITLEY 07/05/19 -$                        NO

Retrieve all mud, sediment, and debris possible 

from the affected area(s) seed and mulch all 

disturbances.

Mining activities have adversely impacted the hydrologic 

balance outside of the permit area at Harpes Creek Road. 

Impacted area is below dd-12.

General Hydrologic Requirements - KAR 16:060

237961 918-0465 WHITLEY 09/14/22 17,350.00$            233151 NO

Permittee knows that bond must be posted prior to 

disturbance of each increment. This is a permit 

condition listed on permit as condition E1.

Immediately cease any further disturbance or 

mining activities on Increment #7. Obtain approval 

from the Cabinet of a performance bond covering 

the area that has been affected by surface coal 

mining operations on Increment #7. No equipment 

or activity on increment #7 occurring at this time.

Permittee has created disturbance of surface acreage on 

Increment #7 prior to receipt of approval from the 

Cabinet of a performance bond covering the area to be 

affected by surface coal mining operations and facilities. 

NC 23-7961 was issued on 9/14/22 and FTACO #23-3151 

was issued on 11/14/22. Permittee submitted bond on 

12/1/22 to the Middlesboro Regional office and was 

verified on 12/2/22.

Permittee has created disturbance of surface acreage on 

Increment #7 prior to receipt of approval from the 

Cabinet of a performance bond covering the area to be 

affected by surface coal mining operations and facilities.

 405 KAR 10:015 General Bonding Provisions PAC - 22-4-0541

238221 918-0465 WHITLEY 05/17/23 -$                        NO

Permittee shall seed and mulch the bare areas of 

the backfill near pond #132 on increment #2 and all 

bare areas associated with the construction of haul 

road #5 on increment #7 in accordance with the 

permit and 405 KAR 16:200.

Permittee has failed to revegetate backfill area near pond 

#132 on increment #2 and permittee has failed to seed 

and mulch the outslopes and adjacent areas associated 

with the construction of haul road #5 on increment #7.

Revegetation - KAR 16:200

NO232430 861-5357 KNOX 10/10/23 840.00$                 
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http://smis.ky.gov/SMIS.Web/ Mountainside Coal Co., Inc. VIOLATIONS

Non-Compliance 

# Permit County

Non 

Compliance 

Date  Amount Due 

Cessation 

Orders

Final 

Disposition 

(FDP) Remedial Measure Violation Description Reg/Statute

Environmental Hearing Board Case No.:

https://dep.gateway.ky.gov/Hero/    

238224 918-0465 WHITLEY 06/26/23 -$                        NO

The permittee shall cease activities on the 

permitted area and submit within 30 days a new or 

updated Liability Insurance to either the Regional 

Office or the Assessment and Bonding Section in 

Frankfort. Failure to submit liability issuance within 

30 days shall result in issuance of a Failure to Abate 

Cessation Order.

The Permittee has failed to maintain Liability Insurance in 

accordance with 405 KAR 10:030 Section 2.
Liability Insurance - KAR 10:030

Permittee shall complete revegetation of the 

affected areas in accordance with the permit and 

405 KAR 16:200.

Permittee has failed to revegetate backfill areas near 

sediment structure #4 (Inc. #7) and near sediment 

structure #132 (Inc. #2).

Revegetation - KAR 16:200

Remove all non-coal waste from permit area and 

dispose of it according to your approved plan.

Permittee has allowed non-coal waste to be disposed of 

on the permit area on increment #1.
Disposal of Non-Coal Waste - KAR 16:150

Remove trees from emergency spillways of 

sediment structures #11A, #131 and #13.

Permittee has failed to maintain sediment structures 

#11A and #131 (Inc. #1) and sediment structure #13 (Inc. 

#2). Permittee has allowed trees to grow in the spillways 

of these structures.

Sedimentation Ponds - KAR 16:090

Regrade, fill, or otherwise stabilize the rills and 

gullies; seed and mulch all disturbed areas.

Permittee has failed to stabilize rills and gullies in backfill 

area on increment #2 near pond #132 and near pond #13 

on increment #1.

Backfilling and Grading - KAR 16:190

238213 918-0509 WHITLEY 12/12/22 1,000.00$              NO

Permittee shall submit required quarterly instream 

and groundwater water monitoring reports for the 

3rd quarter of 2022 to the Middlesboro Regional 

Office. If reports are not available and monitoring is 

not being conducted, within 30 days, the permittee 

must implement the approved water monitoring 

program to bring it current and submit the required 

reports to the Middlesboro Regional Office. 

Violation Non correctable – Because: Non-

Correctable because the deadline for submitting 

reports has already passed.

Permittee has failed to submit quarterly instream and 

groundwater monitoring reports for the 3rd quarter of 

2022 as required by approved permit plans and 

regulations

Water Monitoring - KAR 16:110 PAC - 22-4-0560

Permittee shall seed and mulch the berm area near 

SS-005.

Permittee has failed to complete revegetation of the 

berm area near SS-005 in accordance with the approved 

revegetation plan. (Increment #1)

Revegetation - KAR 16:200

NO232625 918-0465 WHITLEY 11/13/23 -$                        

 901453 4

B
D

58
C

26
F

-4
07

0-
42

C
9-

A
91

9-
12

00
6E

B
88

A
E

1 
: 

00
00

16
 o

f 
00

00
20



http://smis.ky.gov/SMIS.Web/ Mountainside Coal Co., Inc. VIOLATIONS

Non-Compliance 

# Permit County

Non 

Compliance 

Date  Amount Due 

Cessation 

Orders

Final 

Disposition 

(FDP) Remedial Measure Violation Description Reg/Statute

Environmental Hearing Board Case No.:

https://dep.gateway.ky.gov/Hero/    

Permittee shall reclaim area in the drainage of SS-

001, SS-002 and SS-005 to conform to the time 

frame specified in the approved reclamation plan 

and 405 KAR 16:020.

Permittee has failed to achieve the required reclamation 

within the specified time frame in the drainage area of SS-

001, SS-002 and SS-005. (Increment #1)

Contemporaneous Reclamation - KAR 16:020

Regrade, fill, or otherwise stabilize the rills and 

gullies; seed and mulch all disturbed areas.

Permittee has failed to stabilize rills and gullies in backfill 

in drainage area of SS-001 and SS-002. (Increment #1)
Backfilling and Grading - KAR 16:190

232407 918-0509 WHITLEY 09/26/23 2,700.00$              NO
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Exhibit “2” 
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2009 WL 1636369
Only the Westlaw citation is currently available.

Unpublished opinion. See KY ST
RCP Rule 76.28(4) before citing.

NOT TO BE PUBLISHED
Court of Appeals of Kentucky.

Larry E. THOMPSON and Linda Thompson, Appellants

v.

BRANCH BANKING AND TRUST CO., Appellee.

No. 2008-CA-001217-MR.
|

June 12, 2009.

Appeal from Jefferson Circuit Court, Action No. 06-
CI-010885; James M. Shake, Judge.

Attorneys and Law Firms

Laurence J. Zielke, Nancy J. Schook, David N. Hise,
Louisville, KY, for Appellants.

Mark A. Robinson, Daniel T. Alberts, Jr., Robert T. Wagner,
Louisville, KY, for Appellee.

Before ACREE, TAYLOR, and THOMPSON, Judges.

OPINION

ACREE, Judge.

*1  Pursuant to the finality provision of Kentucky Revised
Statutes (KRS) 425.600(1), Larry and Linda Thompson
appeal from a June 24, 2008 order of the Jefferson Circuit
Court granting Branch Banking and Trust Company's (BB &
T) motion for the appointment of a receiver. Finding no error,
we affirm.

In January 2002, the Thompsons entered into a loan
agreement with Bank of Louisville, BB & T's predecessor-
in-interest, to borrow $3,449,232.00. The loan was
memorialized by a promissory note, and secured by a
mortgage and assignment of rents on numerous parcels of real
estate.

Both the mortgage agreement and the assignment of rents,
signed by the Thompsons, expressly provided for the
appointment of a receiver for the properties upon default, as
follows:

Upon the occurrence of any Event of Default and at any
time thereafter, Lender may exercise any one or more of
the following rights and remedies, in addition to any other
rights or remedies provided by law:

....

Appoint Receiver. Lender shall have the right to have a
receiver appointed to take possession of all or any part of
the Property, with the power to protect and preserve the
Property, to operate the Property preceding foreclosure or
sale, and to collect the Rents from the Property and apply
the proceeds, over and above the cost of the receivership,
against the Indebtedness. The receiver may serve without
bond if permitted by law. Lender's right to the appointment
of a receiver shall exist whether or not the apparent value
of the Property exceeds the Indebtedness by a substantial
amount. Employment by Lender shall not disqualify a
person from serving as a receiver.

In March 2006, the Thompsons failed to make payments
of principal and interest and defaulted on their loan. On
December 5, 2006, BB & T filed a complaint to collect the
amounts due under the note and foreclose on the mortgage.
The Thompsons continued to receive rents and represented
that they were using those proceeds to maintain the property,
to pay an obligation to the Internal Revenue Service, and to
defray living expenses.

By contract, the Thompsons granted BB & T the right to have
a receiver appointed if they should default. They defaulted.
Consequently, BB & T filed a motion on February 21, 2008,
for the appointment of a receiver. Finding that BB & T had the
contractual right to the appointment of a receiver, as well as
the same right under KRS 425.600(1) because of the contract,
the trial court granted the motion. This appeal followed.

On appeal, the Thompsons claim the trial court's decision was
an extraordinary remedy not merited by the facts of this case.

We review the trial court's findings of fact only to determine if
they are clearly erroneous. Kentucky Rules of Civil Procedure
(CR) 52.01. The trial court's application of law, however,
is reviewed de novo. Monin v. Monin, 156 S.W.3d 309
(Ky.App.2004).
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First, we address the Thompsons' claim that CR 52.01
required the trial court to enter findings of fact with respect to
the order entered upon BB & T's motion to appoint a receiver.
We disagree.

*2  CR 52.01 specifically provides that “[f]indings of fact
and conclusions of law are unnecessary on decisions of
motions under Rules 12 or 56 or any other motion except
as provided in Rule 41.02.” As the granting of a motion
pursuant to KRS 425.600 does not fall within the category
of those motions which require the entry of written findings
and conclusions, the trial court did not err by failing to
make such an entry. See, Clay v. Clay, 424 S.W.2d 583, 584
(Ky.1968)(“CR 52.01 exempts rulings on motions from its
mandate for such findings of fact and conclusions of law.”),
citing, Powell v. Powell, 423 S.W.2d 896, 897-98 (Ky.1968),
and, LeBus v. LeBus, 408 S.W.2d 200, 202 (Ky.1966).

The only facts necessary to the trial court's ruling were
whether the Thompsons executed the loan agreement and
whether they defaulted. These facts are not disputed. All
else is legal interpretation of the contract. Therefore, the
Thompsons' argument does not, in fact, look to errors in the
trial court's fact-finding. The appeal raises only a question
of law-whether the trial court erroneously granted BB & T's
motion for the appointment of a receiver pursuant to the loan
documents and KRS 425.600. That review, as noted above,
we undertake de novo. Monin, supra.

We agree with BB & T that it had a contractual right to have
a receiver appointed. The loan documents expressly provide
for such an outcome upon default by the borrowers.

The Thompsons also claim that BB & T breached promises
and agreements between the parties under which we should

invoke the unclean hands doctrine. See Suter v. Mazyck,
226 S.W.3d 837, 843 (Ky.App.2007). However, we find no
factual support for these allegations in the record. If the
Thompsons are able to develop these allegations into facts
before the trial court, they will be protected by the provisions
of KRS 425.600(3) which states: “Any income accruing
during the pendency of proceedings under this section shall
follow the property upon final disposition of the case .”

Having found a contractual right to a receiver, it is
unnecessary for this Court to further consider whether BB
& T has an independent statutory right under KRS 425.600
except to note that in the absence of the contract BB & T's
right would be a closer call. Because of the contract, however,
the question is not close at all.

For the foregoing reasons, the order of the Jefferson Circuit
Court is affirmed.

ALL CONCUR.

All Citations

Not Reported in S.W.3d, 2009 WL 1636369

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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COMMONWEALTH OF KENTUCKY 
KNOX CIRCUIT COURT 

DIVISION NO. I 
EFILE 

 
ACTION NO. 24-CI-00040 
 

BRCPF M&M MOUNTAINSIDE BLKR LLC    PLAINTIFF 
 
-VS- 

 
MOUNTAINSIDE COAL COMPANY, BINDERLESS  DEFENDANTS 

COAL BRIQUETTING COMPANY PTY  LIMITED,   
MID SOUTH CAPITAL PARTNERS LP, KNOX 
COUNTY, KENTUCKY, ALDEN RESOURCES LLC, 

THOMAS R. GAMBREL, CHARLISA G. STEWART, 
TRIPLE 7 COMMODITIES, INC., CLAY LAUREL  

MINING, INC. and ALLEGIANT  SECURITY SERVICES, LLC 
 

***************************************** 

 NOTICE OF FILING 
****************************************** 

 

 Comes the Plaintiff, BCRPF M&M MOUNTAINSIDE BLKR LLC, and gives Notice 

of the filing of the attached Affidavit of Torben Thordsen, Director of the Plaintiff,   

BCRPF M&M MOUNTAINSIDE BLKR LLC, wherein he verifies the authenticity of the 

allegations set forth in the Complaint and the Motion to Appoint a Receiver. 

 

      Respectfully submitted, 

 

      /s/  Charles J. Baird 

      Charles J. Baird, Esq. 
      David L. Baird, Esq. 
      BAIRD & BAIRD, P.S.C. 

      162 Second Street 
      P. O. Box 351 
      Pikeville, KY  41502 

      Telephone:  606/437-6276 
      Email:  cbaird@bairdandbaird.com 

      Email:  dbaird@bairdandbaird.com 
 

N
F

 :
 0

00
00

1 
o

f 
00

00
03

N
F

 :
 0

00
00

1 
o

f 
00

00
03

Filed 24-CI-00040      02/29/2024 Greg Helton, Knox Circuit Clerk

Filed 24-CI-00040      02/29/2024 Greg Helton, Knox Circuit Clerk

E
12

49
E

34
-4

22
E

-4
5C

3-
87

70
-3

2B
7C

07
4B

44
2 

: 
00

00
01

 o
f 

00
00

05

mailto:cbaird@bairdandbaird.com
mailto:dbaird@bairdandbaird.com


2 
 

 
CERTIFICATION: 

 

 I certify a true copy of the Notice of Filing of the Affidavit of Torben Thordsen was 

duly electronically served by e-mail pursuant to CR 5.02 (2) to all attorneys of record 

this 29th day of February, 2024: 

 

Chrisandrea L. Turner, Esq. 
Stites & Harbison, PLLC 
250 West Main Street 

Suite 2300 
Lexington, KY  40507 

clturner@stites.com 
 
Gilbert Holland, Esq. 

Knox County Attorney 
PO Box 1809 
Barbourville, KY  40906 

knoxcocse23@gmail.com 
 

John Aubrey, Esq.  
Aubrey and Aubrey 
214 Town Branch Road 

Manchester, KY  40962 
aubreylaw@windstream.net 
 

Jud Patterson 
144 North Broadway 

Lexington, KY  40588 
jud@judpatterson.com 
 

David B. Jorjani, Esq. 
380 Jorjani Drive 

Corbin, KY  40701 
jorjanilaw@gmail.com 
 

Darrell Saunders, Esq. 
P. O. Box 1324 
Corbin, KY  40702 

dls@darrellsaunders.com 
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Mickey Webster, Esq. 
Wyatt, Tarrant and Combs 

250 W. Main Street, Suite 1600 
Lexington, KY  40507-1746 

mwebster@wyattfirm.com 
 
 

 
 

      /s/  Charles J. Baird 
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COMMONWEALTH OF KENTUCKY 
KNOX CIRCUIT COURT 

CASE NO. 24-CI-00040 

Electronically Filed

BRCPF M&M MOUNTAINSIDE BLKR LLC PLAINTIFF

v. 

BINDERLESS COAL BRIQUETTING COMPANY PTY 
LIMITED,  ET AL., 

DEFENDANTS

NOTICE OF FILING 

Please take notice that Defendant Binderless Coal Briquetting Company PTY Limited 

hereby files the affidavit of Allan McCarthy in further support of Plaintiff BRCPF M&M 

Mountainside Blkr LLC’s Motion to Appoint Receiver filed on February 23, 2024. 

Respectfully submitted, 

/s/ Chrisandrea L. Turner
Chrisandrea L. Turner 
STITES & HARBISON, PLLC 
250 West Main Street 
Suite 2300 
Lexington, Kentucky 40507 
Telephone: (859) 226-2300 
Email:  clturner@stites.com

Counsel for Defendant Binderless Coal 
Briquetting Company PTY Limited
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2 

CERTIFICATE OF SERVICE 

I hereby certify that on February 29, 2024, a true and accurate copy of the foregoing was 
electronically filed pursuant to the KYeCourts electronic filing procedures.  I further certify that 
I mailed the foregoing document by U.S. First Class Mail upon the following parties: 

Charles J. Baird 
David L. Baird 
Baird & Baird, P.S.C. 
P.O. Box 351 
162 Second Street 
Pikeville, KY 41502 
cbaird@bairdandbaird.com 
dbaird@bairdandbaird.com
Counsel for BRCPF M&M Mountainside Blkr LLC 

Jud Patterson 
Patterson Law Office, PLLC 
P.O. Box 825 
Richmond, KY 40476 
jud@judpatterson.com
Counsel for Mid South Capital Partners, LP 

David B. Jorjani, Esq. 
Jorjani Law Office  
380 Jorjani Drive 
Corbin, KY 40701  
jorjanilaw@gmail.com
Counsel for Mountainside Coal Company
and Triple 7 Commodities, Inc.

Mickey Webster, Esq. 
Wyatt, Tarrant and Combs 
250 W. Main Street, Suite 1600 
Lexington, KY 40507-1746 
mwebster@wyattfirm.com
Counsel for Alden Resources, LLC 

John Aubrey, Esq. 
Aubrey and Aubrey 
214 Town Branch Road 
Manchester, KY 40962 
aubreylaw@windstream.net
Counsel for Clay Laurel Mining Inc. 

Gilbert Holland, Esq.  
Knox County Attorney  
PO Box 1809 
Barbourville, KY 40906  
knoxcocse23@gmail.com

Darrell L. Saunders 
700 Master Street 
P.O. Box 1324 
Corbin, KY  40702 
Counsel for Thomas R. Gambrel 
and Charlisa G. Stewart

/s/ Chrisandrea L. Turner 
Counsel for Defendant Binderless Coal 
Briquetting Company PTY Limited
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